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be considered ‘‘against equity and good con-
science.’’ 

Example 3: Mr. and Mrs. Smith—members 
of an eligible couple—separate in July. Later 
in July, Mr. Smith receives earned income 
resulting in an overpayment to both. Mrs. 
Smith is found to be without fault in causing 
the overpayment. Recovery from Mrs. Smith 
of Mr. Smith’s part of the couple’s overpay-
ment is waived as being against equity and 
good conscience. Whether recovery of Mr. 
Smith’s portion of the couple’s overpayment 
can be waived will be evaluated separately. 

[60 FR 16375, Mar. 30, 1995] 

§ 416.555 Waiver of adjustment or re-
covery—impede administration. 

Waiver of adjustment or recovery is 
proper when the overpaid person on 
whose behalf waiver is being considered 
is without fault, as defined in § 416.552, 
and adjustment or recovery would im-
pede efficient or effective administra-
tion of title XVI due to the small 
amount involved. The amount of over-
payment determined to meet such cri-
teria is measured by the current aver-
age administrative cost of handling 
such overpayment case through such 
adjustment or recovery processes. In 
determining whether the criterion is 
met, the overpaid person’s financial 
circumstances are not considered. 

[40 FR 47764, Oct. 10, 1975] 

§ 416.556 Waiver of adjustment or re-
covery—countable resources in ex-
cess of the limits prescribed in 
§ 416.1205 by $50 or less. 

(a) If any overpayment with respect 
to an individual (or an individual and 
his or her spouse if any) is attributable 
solely to the ownership or possession 
by the individual (and spouse if any) of 
countable resources having a value 
which exceeds the applicable dollar fig-
ure specified in § 416.1205 by an amount 
of $50.00 or less, including those re-
sources deemed to an individual in ac-
cordance with § 416.1202, such individual 
(and spouse if any) shall be deemed to 
have been without fault in connection 
with the overpayment, and waiver of 
adjustment or recovery will be made, 
unless the failure to report the value of 
the excess resources correctly and in a 
timely manner was willful and know-
ing. 

(b) Failure to report the excess re-
sources correctly and in a timely man-

ner will be considered to be willful and 
knowing and the individual will be 
found to be at fault when the evidence 
clearly shows the individual (and 
spouse if any) was fully aware of the 
requirements of the law and of the ex-
cess resources and chose to conceal 
these resources. When an individual in-
curred a similar overpayment in the 
past and received an explanation and 
instructions at the time of the previous 
overpayment, we will generally find 
the individual to be at fault. However, 
in determining whether the individual 
is at fault, we will consider all aspects 
of the current and prior overpayment 
situations, and where we determine the 
individual is not at fault, we will waive 
adjustment or recovery of the subse-
quent overpayment. In making any de-
termination or decision under this sec-
tion concerning whether an individual 
is at fault, including a determination 
or decision of whether the failure to re-
port the excess resources correctly and 
in a timely manner was willful and 
knowing, we will take into account any 
physical, mental, educational, or lin-
guistic limitations (including any lack 
of facility with the English language) 
of the individual (and spouse if any). 

[53 FR 16544, May 10, 1988, as amended at 59 
FR 1636, Jan. 12, 1994] 

§ 416.557 Personal conference. 
(a) If waiver cannot be approved (i.e., 

the requirements in § 416.550 (a) and (b) 
are not met), the individual is notified 
in writing and given the dates, times 
and place of the file review and per-
sonal conference; the procedure for re-
viewing the claims file prior to the per-
sonal conference; the procedure for 
seeking a change in the scheduled date, 
time and/or place; and all other infor-
mation necessary to fully inform the 
individual about the personal con-
ference. The file review is always 
scheduled at least 5 days before the 
personal conference. We will offer to 
the individual the option of conducting 
the personal conference face-to-face at 
a place we designate, by telephone, or 
by video teleconference. The notice 
will advise the individual of the date 
and time of the personal conference. 

(b) At the file review, the individual 
and the individual’s representative 
have the right to review the claims file 
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and applicable law and regulations 
with the decisionmaker or another of 
our representatives who is prepared to 
answer questions. We will provide cop-
ies of material related to the overpay-
ment and/or waiver from the claims 
file or pertinent sections of the law or 
regulations that are requested by the 
individual or the individual’s rep-
resentative. 

(c) At the personal conference, the 
individual is given the opportunity to: 

(1) Appear personally, testify, cross- 
examine any witnesses, and make argu-
ments; 

(2) Be represented by an attorney or 
other representative (see § 416.1500), al-
though the individual must be present 
at the conference; and 

(3) Submit documents for consider-
ation by the decisionmaker. 

(d) At the personal conference, the 
decisionmaker: 

(1) Tells the individual that the deci-
sionmaker was not previously involved 
in the issue under review, that the 
waiver decision is solely the decision-
maker’s, and that the waiver decision 
is based only on the evidence or infor-
mation presented or reviewed at the 
conference; 

(2) Ascertains the role and identity of 
everyone present; 

(3) Indicates whether or not the indi-
vidual reviewed the claims file; 

(4) Explains the provisions of law and 
regulations applicable to the issue; 

(5) Briefly summarizes the evidence 
already in file which will be consid-
ered; 

(6) Ascertains from the individual 
whether the information presented is 
correct and whether he/she fully under-
stands it; 

(7) Allows the individual and the in-
dividual’s representative, if any, to 
present the individual’s case; 

(8) Secures updated financial infor-
mation and verification, if necessary; 

(9) Allows each witness to present in-
formation and allows the individual 
and the individual’s representative to 
question each witness; 

(10) Ascertains whether there is any 
further evidence to be presented; 

(11) Reminds the individual of any 
evidence promised by the individual 
which has not been presented; 

(12) Lets the individual and the indi-
vidual’s representative, if any, present 
any proposed summary or closing 
statement; 

(13) Explains that a decision will be 
made and the individual will be noti-
fied in writing; and 

(14) Explains repayment options and 
further appeal rights in the event the 
decision is adverse to the individual. 

(e) SSA issues a written decision to 
the individual (and his or her rep-
resentative, if any) specifying the find-
ings of fact and conclusions in support 
of the decision to approve or deny 
waiver and advising of the individual’s 
right to appeal the decision. If waiver 
is denied, adjustment or recovery of 
the overpayment begins even if the in-
dividual appeals. 

(f) If it appears that the waiver can-
not be approved, and the individual de-
clines a personal conference or fails to 
appear for a second scheduled personal 
conference, a decision regarding the 
waiver will be made based on the writ-
ten evidence of record. Reconsideration 
is the next step in the appeals process. 

[73 FR 1973, Jan. 11, 2008] 

§ 416.558 Notice relating to overpay-
ments and underpayments. 

(a) Notice of overpayment and under-
payment determination. Whenever a de-
termination concerning the amount 
paid and payable for any period is made 
and it is found that, with respect to 
any month in the period, more or less 
than the correct amount was paid, 
written notice of the correct and incor-
rect amounts for each such month in 
the period will be sent to the individual 
against whom adjustment or recovery 
of the overpayment as defined in 
§ 416.537(a) may be effected or to whom 
the underpayment as defined in 
§§ 416.536 and any amounts subject to 
installment payments as defined in 
§ 416.544 would be payable, notwith-
standing the fact that part or all of the 
underpayment must be withheld in ac-
cordance with § 416.543. When notifying 
an individual of a determination of 
overpayment, the Social Security Ad-
ministration will, in the notice, also 
advise the individual that adjustment 
or recovery is required, as set forth in 
§ 416.571, except under certain specified 
conditions, and of his or her right to 
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